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port of Brinke did so only on the basis
of lower rates, the record in the instant
case clearly supports the conclusion that
the supporting shippers and receivers
testified in behalf of Brinke's proposed
service because they found his existing
service superior in terms of transit time,
traring service, e¢laims handling and
tosts.!

The record clearly shows that support-
ing shippers and receivers had substan.
tial grounds, independent of any reliance
on lower rates, for giving their support
to Brinke. Accordingly, the Commis-
sion did not commit error in not finding
that shipper support for applicant
Brinke rested upon lower rates rather
than a need for bona fide forwarder
service. Rates were properly considered
in the first instance and the need for
Brinke's service was adeguately estab-
lished independently of any rate consid-
erations. It is clear that the Commis-
sion’s decision is consistent with the Ka-
‘tional Transportation Policy that safe,
adeguate, economical and efficient serv-
ice should be promoted.

111

{101 Plaintiffs. finally contend that
the Commission erred in adopting find-
ings of the hearing examiner which
would condone present operations under
the broker’s license and also permit the
establishment of a forwarder service
where such actions result from the same
operations. Plaintiffs maintain an anom-
ajous situation is ereated by virtue of
Brinke's past operations under the bro-
ker's permit and his proposed identical
operations under the forwarder's permit.
This position is, in part, a reiteration of
their first coniention, i. e., that Brinke’s
prior conduct renders him unfit for the
issuance of a forwarder permit. As here-
inbefore decided, Brinke's past opera-
tions were eonducted under “color of
right” To the extent plaintiffs contend
the net effect of permitting applicant to

- L. Severs] shippers stated their pupport for

Brinke's application stemmed from poor
serviea and eveo depials of service, given
them by existing carriers, ineloding freight

perform a forwarder service while he
holds a broker's license (and thus pull
himself up by his own bootstraps to sup-
port the forwarder permit), thereby cre-
ating double operating rights where only
one should flow, their contention is
without merit. Since the Commission’s
grant of a freight forwarder permit is
expressly conditioned upon the cancella-
tion of Brinke's broker's license, there
¢an be no duplicity of licenses and thus
no double operating rights where only
one should flow. Thus, plaintiffs’ final
argument is moot under the terms of
the Commission’s grant of a freight for-
warder permit.

For the reasons set forth herein the

Fina! Order of the Commission is af-
firmed.

O ¢ WEY ALMBER DISTIM

—nm

Patricia WELSCH, by her father and
natural guardian, Richard W.
‘Welsch, et al., Plaintiffs,

L
Vera J4. LIKINS, Individually and as Com-
missioner of Public Welfare for the
State of Minnesota, et al, Defendants.

No. 4=72-Civ. 451.

United States Distriet Court,
D. Minnesota,
Fourth Division.

. Feb. 15, 1974,

8ix mentally retarded residents of
various Minnesota wmental hospitals
breught a purported class action under
the Civil Rights Act seeking declaratory
and injunctive relief regarding treat-
ment and conditions in the hospitals and
slternatives to placement in those insti-
tutions. The District Court, Larson, J.,

forwarders. Others testified to the effect

that Brinke geve them personalized service
and faster deliveries.
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bheld that due process of law requires
that civil commitment for ressons of
mental retardation be accompanied by
minimally adeguate treatment designed
to give each commitied person a reslistic
opportunity 1o be cured or to improve
his or her menta! condition; that a sim-
ilar right to receive adegquate care and
treament is accorded such patients under
the Minnesota Hospitalization and Com-
mitment Aect; that state officials were
required to make good-faith attemnpts to
place mentally retarded persons in set-
tings that would be suitable and appro-
priate to their mental and physiecal con-
ditions while least restrictive of their
liberties; and that several specific prac-
tices and conditions existing in one of
the institutions, including seclusion and
use of phvsical restraints on inmates
and excessive use of tranguilizing medi-
cation as means of controlling their be-
havior, might be unconstitutional as
cruel and unusual punishment.

Decree accordingly.

1. Courts €=263(5)

Where court had jurisdiction under
Civil Rights Act over action by mentally
retarded patients of state institutions
for declaration of their rights to receive
adequate trestmeni, court also had
pendent jurisdiction over state law claim
for similar relief under provisions of
Minnesota Hospitalization and Commit-
ment Act. U.B.C.A.Const. Amends. B,
14; 28 U.S.C.A, § 1343(3), 2201, 2202;
42 U.8.C.A. § 1983; Fed.Rules Civ.Proc.
rules 23(e)(1), 52(a), 28 U.L.C.A.:
M.S.A. §§ 253A.01-253A.21.

2. Constitutional Law €255(5)

Due process requires that civil com-
mitment for reasons of mental retarda-
tion be accompanied by minimally ade-
quate treatment designed to give each
committed person realistic opportunity
to be cured or to improve his or her men-
tal condition. U.S.C.A.Const. Amend.
14

& Mental Health ¢=5]1
Minnesota Hospitalization and Com-
mitment Act confers statutory right
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upon persons involuntarily committed in
civil proceedings to state institytions to
receive minimally adeguate care and
treatment while so institutionalized.
M.5A, §§ 25228, 253A.01-253A.21,
253A.02, subd. 5, 2563A.07, subds. 17(b),
18.

4, Constitutional Lew &=255(5)

Persons involuntarily committed to
state institutions for the mentally re-
tarded had right under due process
clanse of Fourteenth Amendment to have
gtate authorities explore and seek to pro-
vide them with least restrictive prac-
ticable glternstives to hospitalization.
U.B.C.AConst. Amend, 14; M.S.A.
§§ 253A4.01-258A.21, 253A4.07, subd. 18.

5. Constitutional Law $=255(5)

Criminal Laun €=1212

Mental Health €51, 53

Persons inveluntarily committed to

state institutions for mentally retarded
had right, whether grounded on due
process or Eighth Amendment, or both,
to humane and safe living environment
while confined under state authority, in-
cluding protection from assault or other
harms froem fellow residents, reasonable
access to exercise and outdoor activities,
&nd basic hygienic needs, 17.S.C.A.Const.
Amends. 8, 14; M.S A. §§ 253A.01-
253A.21,

6. Constitational Law <=255(5)
Criminal Law 1213

Practices of authorities in state in-
stitutions for mentally retarded of
secjuding residents in barren “izolation”
rooms without strict supervision or
monitoring, wtilizing various forms of
physical restraints to control hehavior
without first attempting less restrictive
measures, and using tranquilizing med-
ication as a means of controlling be-
havier, not mainly as part of therapy,
may have infringed on patients' rights
under Eighth and Fourteenth Amend-
ments. U.S.C.A.Const. Amends. 8, 14;
M.S:A. B§ 253A.01-253A4.21.

5. Criminal Law €=1213

Even from certain specific question-
able practices and procedures, overall
conditions of confinement of persons



WELSCH v. LTEINS
" Cite s 378 F.Supyp. 457 0874}

committed to state fnstitutions for men-
tally retarded may have amounted to
violation of eruel and unusuzl punigh-
ment clauge of Eighth Amendment to
Constitution. U.S.C.A.Const. Amend. B;
M.S.A. §§ 253A.01-2534.21.

8. Criminal Law 1213

Constitutional stricture against
cruel and unusual punishment is not re-
gtricted solely to particular kinds of pun-
jshment, but also applies 1o mere
confinement to institution which is
characterized by conditions and prac-
tices so bad as to be shocking to con-
science of reasonably civilized people.
U.8.C.A.Const. Amend. &,

————————

Luther A. Granguist and Neil H.
Mickenberg, The Legal Aid Society of
Minneapolis, Inc., Minneapolis, Minn,
for plaintiffs.

Warren Spannaus, Attv. Gen., State of
Minnesota, by Theodore N, May, Bpecial
Asst, Afty. Gen., Judy L. Oakes, Assl
Atty. Gen., and Thoamas L. Fabel, Dep.

1. The named plaintiffs epnsist of five women

god one man, Two of them reside at tie
Camhtidge Srate Hospital. two at the Fari.
bault Rtate Iospital. aad onc eaclh at the
Crate Hogpitals at Ferpgas Falls and Tastings,
The dates of their commirments range from
187 te IRT1. Ome of the plaimifis was
released from the goardianship of the Com-
mssioner of the Tiepartment of Jublic Wel-
farc in 1871 but continnes to reside st the
Farilinult iosiitution.
There geperally are comsidered to be four
degrees of retardation. ranging from mild
1o profound. Derived frowm 1Q scorex, the
classification svstem is based upon the extent
of o imlividual's mental impaivment. Those
with 1Qr of berween 50 and 70 are con-
sitered mildly retarded. 35 10 5 are wod-
erately retarded. 35 to 20 pre severcly re-
tarded. and those with IQ's below 20 are
cobshlered profoundly retarded. Iersoux with
mente] deficiencies ofren suffer from eguslly
shiormal physico] impairments. In particu-
lar, severely and profoundly retarded imli.
vidoals frequeatly bave seriops phivsical de-
fects,

2. Tie clase plaintiffs eeek to represent wum-
bers pore thap 3500 personz, the overvhelm-
ing mejority of whom have been judicially
committed and Institutiopalized as mentslly
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Atty. Gen_, St. Paul, Minn., for defend-
ants, :

LARESON, Distriet Judge.

MEMORANDUM

Six mentally retarded residents of the
Minnesota State Hospitals bring this ac-
tion mecking declaratory and injunctive
relief regarding treatment and condi-
tions in six State-owned bospitals and
alternatives to placement in these in-
stitutions.

Ranging in ages from 18 to 33 years-
old and in degree of retardation from
moderaie to severe, the plaintiffs have
been involuntarily (judicially) com-
mitted lo the care and custody of the
defendant Commissioner of Public Wel
fare® They seek to represent a class
composed of themselves and all other
mentally retarded persons currently and
hereafter involuntarily commitied to the
Minnesota State Hospitals at Brainerd,
Cambridge (including the Lake Owesso
Annex), Faribault, Fergus Falls, Hast-
ings. and Moose Lake.? :

defivignt persons pursuant to the Minnesota
Ilespitatization aidl Commitment Aer, M.SA.
EE N34 01-25%3A.21, @ civil ecoumitmeng stat.
ure. The provedures by which thev have been
committed are not liere A1 jrepe.

The Department of Iublic Wellare lias re-
spousibility for fourtesn iustirutions. ren of
whicli are Rtate hospitals, serving ehougt
1G00F mentally retarded, mentally ill. and
clhemically dependent persons. Besides the
kix fnstiturions being chalienged ip thi= e
tion. the other lospital facilitiex for the
retarde] are at Anoka. Rochester. and two
at 1. Feter. T'ntil a Aecade ago, only thrae
of these ten institutions served mentally
retarded persons, Buot changes in Depart-
ment of Public Welfare polivies over the last
several yenrs have resohtedl in virtusBy ol
of the mentally retarded persons beisg con-
centrate’d at 1he six challenged institntions.
According to the Department. the average
daily pepuwlation of the tey facilities i early
1973 was 6,715 persons, More then half.
3.2 persons, were mentally retarded. FI.
Ex, 45, p. 2, .

Cambridge end Farbauplt are the only teo
facilities that exclusively serve mentally re-
tarded residents, Faribault, witly about 1,400
Tesidents, lies the Jergest covcentration of
judicielly committed mentally retarded per-
sons ol any Stare institution in Minresota,
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Although maintainability as a elass
action has not yet been litigated or de-
termined by the Court under Rule 258(¢)
(1) of the Federal Rules of Civil Pro-
cedure, the parties have by stipulation
confined the case thus far to the pur-
ported subclass of residents at the Cam-
bridge State Hospital. Determination of
ceriain legal and factual issues at that
institution will facilitate consideration
of the issues at the five other challenged
institutions.

The defendants are public officials re-
sponsible for the care and conditions of
the plaintif{s and the class they seek to
represent. Defendant Vera J. Likins is
the Commissioner of Public Welfare for
the State of Minnesota; defendant Qve
Wangensteen is the former Acting Com-
missioner of Public Welfare and cur-

The facility ar {"ambiridge is Yocated about 45
mwiles worth of the Minnespolis.it. Paul grea
ic Iranti County, sguthwest of the Ciry of
Cambridge. It has a current population of
about T residenes, aboutr a third g many
as resided 1here jin 1581 and 200 fewer than
wore boused there in 197101971, The vast
majority of persens discharged over (he st
reveral vears have been milily or moderarely
retarded.

Of jts curremt poputation, ehoot half are wn-
der 21 years of age sl $H) per cent are
eirher severely or profoundly rerarded. Ahout
31 per cent gre zeverely phyxically Japdi-
cappred, 24 per cent arg hwon-apbuinrory, sl
23 per cent are inconeinevt, Many of the
mildly retarded residents suffer from emo-
tional or lLehavioral probiems. &s well,

The residents are Lionzed in 33 ULmildines
six of wlich date from the J920's and 1980°x,
when the jnstitution was known &5 the Caliny
for Epileptics. Five of the residential buill-
ingx were vonstroeted in the 19%'s. afrer
the =iate Jegisteture chapged the name of
the institgtion to the Camliridge State Selool
and Hospital. Two modern residences, e
Dellwoods ([North and Fouth). were ¢on-
strncted 0 1971, four years after the legis-
lature changed the idemtity to it present
name of the Cambridge State Hospital. Un-
der & reorganization program implementes]
shortly before the triel commuenced, awn-
-bridge resilents are grouped into mix dif-
ferent unitx. boced generslly on degree of
retardation and ape,

Cambridge serves the central third of the
Btate, housing rexidents from as manhy as
eighteen counties. Most of its rexidents now
cotne from B pine county vicinity comprising
the Twin Cities metropolitan aree.

rently is the Assistant Commissioner of
Public Welfare; the other six defend-
ants are the administrators of the six
Stale Hospitals.?

The plaintiffs contend that defendants
have been and currently are violating
the due process clause of the Fourteenth
Amendment of the Constitution by not
providing an adequate program of
“hebilitation,” consisting essentially of
individualized treatment. education, and
training for the residents of the insti-
tutions.  Plaintiffs term this as the
“Right to Treatment” ‘They make a
similar State law claim under the Minpe-
sola Hospitalization and Commitment
Act, as amended. M.S.A. §§ 253A.01-
253A.2],

They also assert & due process claim
compelling defendants to seek cut and

The Leke Owaszo CliMren's 1Jome v a
satellite instirution of Cambridge, funded wu-
iler Combridge's budger It operateld inde-
pendently,  Seventy-seven mentally retarded
children veside there, Tlix facility ix com.
prised of tey acres and seven builtings Jeaved
from Hamsvy Coeunty aml operates) as an
ahnex to Cambridge sipee 1961, Thie Jeaxe
will terminare this sammer. Tle Dreparr.
ment of 1ubdic Welfare hax recommended
non-resewal and the closure of the faciliry.
IMEx, 51, p. 11

Aceording 1o 8 reyort prepared by the De-
panument for the legislature in Mareh 0T,
Cambridpe is considered to be the third most
efficient of the Minnesota Ktate Huspirals,
1M.Ex. 52, Tabs, 33(1). 33(J1. 34

3. Nince 1971, the Sra1e Hospitals liave oper-
egted unider A “troika™ system of leadersiip,
copxixting of an adminisrrator rexqumsilde for
plesical plant. per=onnel. nnt bwlger; 8 med-
ical direcior. respousilie for hiealth services;
oul o program director, responsible for co-
ordinnting training end education programs.
Ultimate responsibility for eacl institution
is vested in the Commissiener «f FPuahlic
Wellure,

At the time of iriel, Cambridge's adininis-
trator waox defeudant Jolm ]I Stowvking,
Sinee the trials he lhax been appcinred ad-
minisirator of the Anoke Stare Idospital.
Combridge Las not had s medicnl director
wince April 072, Ar the time of trial, onc
of its three physiciany wax kerving as desipg-
pated “chief of lieahth services”™ The iosti-
tution emploved & temporary program direc-
tor &x of the time of the trial
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develop less restrictive, community based
alternatives for the care and treatment
of judicially committed mentally retard-
ed persons. They further contend that
certain restrictions and conditions exist-
ing at the institutions violate the cruel
and unusual punishment clause of the
Eighth Amendment.

Extensive relief is sought. Plaintiffs
desire declaratory judgments regarding
their rights to treatment and less re-
strictive alfernatives and also injunc-
tive relief specifving minimal constitu-
tional standards of treatment and fur-
ther compelling defendants to adhere to
such standards and to plan and provide
the plaintiffs and the class with Jess re-
strictive alternatives to institutionaliza-
tion.

[1] ‘This Court’s jurisdiction is based
on 28 17.8.C. § 1343(3), relating to ac-
tions arising under the Civil Rights
statute, 42 U.8.C. § 1983, and 28 U.8.C.
§§ 2201, 2202, relating to declaratory
judgments. The Court has pendent
jurisdiction over the State law claim.
United Mine Workers of America v.
Gibhs. 383 U.8. 715, 8§ S5.Ct. 1130, 16
1.Ed.2d 218 (1966).

A twelve day trial was conducted in
September and QOctober 1973. Various
professional experts in mental retarda-
tion were among the witnesses testify-
ing for both sides. Mueh documentary
evidence also was recejved. Following
completion of the presentation of evi-
dence, the Court on Qctober 17 made
an upannsunced one-day tour of the fa-
eilities at Cambridge, sccompanied by
counsel for both sides.

Because there are preliminary legal
issues dispositive of many of the claims
in this case, the Court now deems it
appropriate to pass upon these questions.
In so doing, the Court eannot divoree
itself entirely from the factual evidence
presented in this case. In the main,
however, this decision will be confined
to certain threshold legal issues. At &
subsequent date, the Court will consult

" with the parties before entering formal

Findings of Fact and Conclusions of

Law, required under Rule 52(s), and
making its determination regarding the
nature of relief, if any, that may be
granted.

I. Constitutional Right lo Treatment

[2] Becawse civil confirement in a
State institution involves a “massive
curtailment of liberty,” Humphrey v.
Cady. 405 U.8. 504, 509, 92 3.Ct. 1048,
31 LEd.2d 394 (1972), it bears scrutiny
under the due process clause of the
Fourteenth Amendment, This infringe-
ment on liberty is particularly true in
Minnesota, where the plaintifis and the
class they purport to represent face
severe restrictions on their personal
freedoms a5 a result of being committed
to the care and custody of the Commis-
sioner of Public Welfare. See Depart-
ment of Public Welfare Manual V1I—
7325.03 (empowering the Commissioner
to control the residence, freedom to
marry and divorce, making of contracts,
and management of property of com-
mitted persons}. Sce also MSA § 256.-
07 (forced sterilization, under eertain
circumstances};, M.B.A., § .171.04(5)
{1973 8upp.) (inability to obtajn driver's
license).

Whether such commitment gives rise
to a constitutiona! right to treatment
is a difficult question, involving com-
plex legal, medical, and “political” con-
siderations. See Martarella v. Kelley,
349 F.Supp. §75, 598 (S.D.N.Y.1972),
enforcement., 859 F.Supp. 478, 483-486
(S.D.N.Y.1973); New York State Asso-_
ciation for Retarded Children, Ine. v.
Rockefelier, 357 F.Supp. 752, 758 (E.D.
N.Y.1973).

Analysis of plaintiffs’ claim must be-
gin with Rouse v. Cameron, 123 U.S.
App.D.C. 366, 373 F.2d 451 (1966). In-
voluntarily committed to a mental hos-
pital following his aecquittal by reason
of insanity on az misdemeanor charge,
Rouse brought a petition for a writ of
habeas corpus in the District Court. He
bhased his petition on & right to be dis-
charged in the absence of receiving ade-
quate treatment. The District Court
denied the writ, viewing its jurisdiction
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as limited to the guestion whether the
petitioner had regained his sanity.

Drawing on prior decisions in the Dis-
trict of Columbia Circuit and elsewhere,
Judge Bazelon, writing for the major-
ity, reversed and remanded the case for
& hearing end findings on the adequacy
of treatment accorded the petitionerd
In o doing, the Court declared the exist-
ence of a righl to treatment under the
19864 Hospitalization of the Mentally Tl
Act, D.C.Code § 21-562 (Supp. V, 1966).

Althotgh this right was predicated on
statutory grounds, the Court observed
that civil commitment without treatment
would raise “consjderable constitutional
problems” under the due process, equal
protection, and cruel and unusual pun-
ishment clauses. 373 F.2d at 453. The
District of Columbiz Cireuwit Court has
subsequently reiterated these views,
again relving on statutory grounds. In
re Curry, 147 U.S.App.D.C. 28, 452 F.
2d 1360, 1362-1363 (1971); Covington
v. Harris, 136 U.8.App.D.C. 35, 418 F.2d
617, 623-625 (1967).

Rouse is considered the seminal deci-
sion frem which all other right to treat-
ment cases are traceable. See New York

4. On remand, the District Cogrt foand that
Rouse was receiving adequate treatent.
This determination was reversed for errors
in the origina)l commitment, without reacl-
ing the trestmeunt issver, Rouse v. {“am-
eron, IYK U.sS.AppD.C. 283, 387 F.24 201
(1907).

5. The romplaint In Wyedt initially woe= filed
on hehalf of emplovees aml residents of
Hryce Hospital for the mentally ill. Amended
complainis dropped the employee:’ clatos and
aidded to the plaintiffs’ clexs reridents of
Hearcey Hospital for the mentally i and
Partlow Nrate School snd 13ospital for cle
mentally retarded. The defendants were the
Alsbama Department of Mental Tleeltl. the
Alabama Mental Ilealth Boerd and its mem-
bers, the Governor of Alabama. and tle pro-
bate judge of AMompgomery County as repre-
sentative of all of Alabama’s probate judges,
who presitde over civil commitment cases.
In its first formsl opinion and decree the
Court stated that residents of Bryve were
being deprived of their constitutinnel right
to treatment. 323 F.®ayp. 781, 784 (ALl
Ala1971). After defendants failed to satisfy
the Court’s directive to promulgate and ef-
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State Association for Retarded Children,
Inc. v. Rockefeller, supra, T58. But the
principles procleimed in Rouse had arous-
ed eritical thought and approval several
years earlier. See Editorial, A New
Right, 46 A.B.A.J, bl6 (1960); Birn-
baum, The Right to Treatment, 46 A.B.
AJ. 499 (1960}, Many subsequent cases
have relied on Rouge in expressly finding
a constitutional right to treatment for
persons confined or incarcerated under
State suthority without having been
found guilty of eriminal offenses. E. g.,
Martarelle v. Kelley, supra, 849 F.Supp.
at 599-601; Wyatt v. Stickney, 325 F.
Supp. 781, 784 (M.D.Ala.1971); Nasonv.
Superintendent, Bridegewater State Hos-
pital, 353 Mass. 604, 613, 233 N.E.2d 908,
933 (1963).

Wyat! is the most notable of these
cases and the one upon which plaintiffs
place primary reliance in the instant
case. In a series of decisions invelving
two State hospitals for the mentally itl
and one for the mentslly retarded in
Alabama, Judge Johnson found that the
institutions failed to meet minimally
adequate standards of treatment and
hence violated the residents’ rights un-
der the due process clause.®

fectuate minimum standards for adeguate
treatment of thie mentally i}, the Court is-
sued an interiin order <determining that savh
stanidards must be judicielly formuleted and
ordered implemented. 334 F.Rupp. 1341 (M.
.412.1071).

The Court then conducted hearings at which
many noted experts and representstives of
nedical organizations testified. (Alany of the
DI persons i groups have participated
in the instant case.) Extensive relief wes
ordered for the Brice snd Sesrcey institu.
tions, 344 F.Royp. 378, 8379386 (M.1hAla.
19727,

Dealing specifically wirh the situption =t
Partlow, the Court declared that “no vialde
distinction™ exists between eivilly commitsed
mentally ill and mentally retarded percons
for right to treatment purposes. Therefore.
residents ar Partlow were entitled to com.
parable treatment s those at Bryce snid

Nearcey. Nimilar extensive relief thus was
forderail. 343 F.Rupp. 387, 395407 (LI
Ale 1972).

Wyatt lias been appenled to tire Fifth Cirenit.
Anpeal docketed sub nom. Wryatt v, Ader-
holt. No. T2-2634 (5th Cir. Aug. 1, 38721
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Based on Rouse mnd other District of
Columbia Circuit cases, Judge Johnson
gtated that persons involuntarily ecom-
mitted for mental deficiencies “ungues-
tionably have s constitutional right to
receive such individual treatment as will
give each of them & realistic opportunity
1o be cured or to improve his or her
mental condition.” 325 F.Supp. 7Bl
784, This right springs from the prin-
eiple that treatment, not mere custodial
care or punishment, “is the only justifi-
eation, from a constitutional standpoint,
that allows civil commitments to mental
institutions . . . ." Ibid.

The three essential conditions to ful-
fill this right to treatment were declared
o be a humane psychologica! and phys-
ical environment, qualified staff per-
sonnel in suffieient mumbers, and in-
dividualized treatment plans. 334 F.
Supp. 1341, 1343. To implement this
right, extensive relief was ordered, en-
compassing medical and constitutional
minimums. 344 F.Supp. 373, 379-385;
344 F.Supp, 387, 395-407.

Just as Rousc has been a foundation
of the due process right proclaimed by
Judge Johnson, Wyait, in turn, has been
relied on by numercus other Courts in
finding a constitutional right to treat-
ment in other settings of State imposed
eonfinement of noncriminal offenders.

In Stachulak v. Coughlin, 364 F.Supp.
685 (N.D.IN.1973), a petition for a writ
of habeas corpus was brought by a per-
son confined under Illinois” Sexually
Dangerous Persons Act. Ruling on a
preliminary motion, Judge Marovitz ex-
pressly noted his agreement with Wyoit's
holding of a “constitutional right to
treatment for civilly commitied mental
patients.,” 364 F.Supp, at 687,

A three judge court in Davy v. Sul-
livan, 354 F.Supp. 1320, 1330 (M.D.Ala.
1973) held that treatment under Ala-
bama’s sexual psychopath statute must
conform to the constitutional minimum
roguirements set forth in Wyailt.

In Morales v. Turman, 864 F.Supp.
166, 175 (E.D.Tex.1873}, Wyait again

was relied upon for holding in favor of a
due process right to treatment for inve
niles committed to & correctional institu-
tion, Bimilarly, Inmates of Boys' Train-
ing School v. Affleck, 346 F.Supp. 1354,
1372 (D. R1.1972), cited Wyati as indica-
tive of the probability of a successful
showing that juvenile offenders have a
constitutional claim te receive rehabilita-

-five treatment. See elss Martarella v.

Kelley, supra, 349 F.Supp. at 800.

Cases upholding a right to treatment
for noneriminals incarcerated under
State authority have not been confined
to Federal forums. In Nason v. Super-
intendent, Bridgewater State Hospital,
supra, & petition for a writ of habeas
corpus was brought by a person who had
been indicted for murder and then trans-
ferred to an institution for the mentally
ill without standing trial, In his prior
unsuceessful attempt le mandamus im-
proved treatment, the State had implicit-
I recognized a right to treatment, ap-
parently etatutorily based, for those com-
mitted in lieu of criminal sanctions.
Nason v. Commissioner of Mental Health,
351 Mass. 94, 98, n. 4, 217 N.E.24 733,
736, n. 4 (1966).

In the following habeas proceeding, it
was held thzt the petitioner could seck
judicial release from custody if the au-
thorities failed to provide him with suit-
able treatment. The Court based its de-
cision on “[clonfinement of mentally il
persons, not found guilty of erime, with-
out affording them reasonable treatment

fraising] serious questions of
deprwat:on of liberty without due process
of Jaw.” 853 Mass. 604, 612, 233 N.E.24d
008, 913. See also Application of D. D.,
118 N.J.Super. 1, 6, 285 A.2d 2R3, 286
(1871) ("It is bevond question that a
persen commitied to a state hospital for
the mentally affected has & right to re-
ceive treatment in an effort 10 cure or
improve his or her condition.”); Silvers
v. People, 22 Mich.App. 1, 4, 176 N.W.2d
702, 703 (1970) (declaring inviolate the
*right to treatment where detention is
based upon commitment for a mental dis-
order and not upon a finding of guilt on
the substantive erime . . . .").
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These eases that have expressly or in-
ferentially supported a constitutional
right of treatment for persons confined
under State authority without having
been guilty of criminal offenses have
been subject to considerable critical anal-
yais. Sec, e. g, Comment, Wyatt v,
Stickney snd the Right of the Civilly
Commitied Mental Patients to Adequate
Treatment, 86 Harv.L.Rev, 1282 (1973);
Murdock, Civil Rights of the Mentally
Retarded: Some Critical Issues, 48 Notre
Dame Lawyer 188 (1871); Symposium,
The Right to Treatment, 57 Geo.L.J. 6§73
(1969): Note, The Nascent Right to
Treatment, 53 Va.L.Rev, 1134 (1967);
Note, Civil Restraint, Mental Hlness and
the Right to Treatment, 77 Yale L.J. 87
{1967). Not all of it has been entirely
favorable to the views expressed in thoese
cases. E. g., Note, The Nascent Right to
Treatment, supra, 1137-1143: Note,
Civil Restraint, Mental Illness and the
Right to Treatment, supra, 103, n. 62.

Nor have the cases uniformly sub-
acribed to the holdings in Wyatt. Vari-
ous formns of relief were sought on behalf
of the mentally vetarded residents at
New York’s Willowbrook State School in
New York State Association for Retard-
ed Children, Inc. v. Rockefelier, supra.
After analvzing many of the right to
treatment cases, including Wyatt, Judpe
Judd initially declared that although due
process “may be an element in the right
to protection from harm, it does
not establish a right to treatment”
357 P.Supp. 752, 762. Two of the prin-
cipal reasons for the Court's disapgree-
ment with Wyatt are inapplicable Lo the
instant case,

First, the Court noted that many of the
mentaliy retarded residents at Willow-
brook were there because their needs for
supervision left them with “no &lterna-
tive.” Jbid., 759-760. But under Minne-
gota law & number of alternative disposi-
tions are potentially available for the
placement of mentally retarded persons
committed to the care and custody of the
Commissioner of Public Welfare, M.8.A.
§ 258A.07 subd. 18. The instant action
only involves conditions end practices
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within aix State hospitals for the mental-
}v retarded, Cambridge in particular in
this portion of the case. Therefore, 21- .
ternatives do exist here; hospitalization :
is not necessarily the only vrecourse
for the plaintiffe and the class they pur-.
port to represent.

The second argument in New York
State Association for Retarded Chil-
dren—that residents at Willowbrook were
not being denied a right to release—also
is inapplicable here, 357 ¥.Supp. at 759
Minnesota Jaw is much more circumspect
than New York law regarding the re-
Jease of persons who have been civilly
committed for mental reasons. See 1973
amendments to New York’s Mental Hy-
giene Law, § 33.25 (McKinney's Consol.
Laws ¢. 27, Supp.). In Minnesota, re-
Jease of a commitied person is solely with-
in the control of the Commissioner of
Public Welfare, who may do so only upon
“such conditions guaranteeing the neces-
sary care and treatment of such patient
as the commissioner mav prescribe”
M.S.A.§ 253A.13 subd. 1. Furthermore,
a released person remains “subject to
supervision and return o custody™ until
unconditionally  discharged. MES.A.
§ 268A.18 subd. 2. An unconditional dis- |
charge may be obiained only following &
Probate Court hearing and adjudication.
M.5.A, § 203A.19 subd. 1.

In any event, Judge Judd's decision
does not foreclose the possibility of ree-
ognizing a right to treatment in that case.
A sohsequent Order in New York Stafe
Association for Retarded Children re-
gerves ruling on this issue, pending fur-
ther evidence and legal argumentation.
72 Civ. 356, 357, at 2 (May 28, 1973).

In Burnham v. Department of Public
Health of Btate of Georgia, 349 F.Supp.
1335 (N.D.Ga.1972), the Court explicitly
disagreed with Wyatt in a case involving
mentally ill and retarded residents of the
Georgia state institutions. Burnham
first poinied out that Rouse and other
cases relied upon in Wyatt were based on
statutory interpretation. 349 F.Supp, at
1339-1340. It then distinguished the
factual situation existing at the Alabama
institutions insofar as condifions that
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there were much worse than those exist-
ing st the facilities being chalienged in
Georgia, 1Ibid., 1340-1341. The amor-
phousness of the concept of “treatment”
from a medical standpoint was cited as
a reason for considering the case to be
nonjusticiable. Ibid, 1341-1342. Final-
Yy, Burnkom felt the matier was “bevond
the technical expertise” of the judiviary
and hence should be resolved by legisla-
tive and executive branches of State gov-
ernment. Jbid., 1344.

The Cour{ does not think that these
arguments undercut the persuasive au-
thority of Wyalt, As to the statutory
basis for Rouse and other District of Co-
lumbia cases, the language and reasoning
of those decisions clearly reflect the view
that the construction of the statute eall-
ing for a right to treatment was an al-
ternative to invalidating the statute on
constitutional grounds. See, e. g., Rouse
v. Cameron, supra, 373 F.2d at 453. Oth-
er cases have used virtually identical
language as Kause in severely doubling
the permissibility of State confinement
of persons not adjudged as criminals
without providing them with adeguate
treatment. Huomphrey v, Cady, supra,
405 U.S, at 514, 92 5.Ct. 1048 (“substan-
tial constitutional eclaim™); United
States v. Pardue, 354 F.Supp. 1377, 1282
(D.Conn.19733 (“serious guestions of
due process and cruel and wnusual pun-
ishment”); United States v. Walker, 835
F.Bupp. 705, 708 (N.D.Cak1971) ("“would
certainly face constitutionat problems”});
United States v. Jackson, 305 F.Supp. 4.
6 (N.D.Cal.1969) {*seemingly incurable
constitutional infirmities').

The factual differences between con-
ditions at the institutions challenged in
the Wyatt litigation and those at issue in
Burnham as well as in the instant case
may properly be reflected in the findings
of fact and nature of relief, if any. They
do not in themselves resclve the threshold
legal questjons. .

With regard to nonjusticiability, it mav
be true, as defendants contend, that suc-
cessful “habilitation” is an elusive and
& relative concept. See generally Szasz,
The Right to Health, B7 GeoL.J. 734,

743-751 (1969). While a court is not
eguipped to become engaged in day-to-
day or long range administration of a
facility such as Cambridge, there sre
standard judicial measures wheraby it
ceT pass upon issues and problems rela-
tive to a right to treatment. See Rouse
v. Cameron, supra, 373 F.24 at 456~458.

The evidence in the instant case is
overwhelming and convincing that a pro-
gram of “habilitation” ean work to im-
prove the lives of Cambridge’s residents.
Testimony of experts and documentary
evidence indicate that evervone, no mat-
ter the degree or severity of retardation,
is eapable of growth and development if
given adequate and suitable treatment.
See Pennsylvania Association for Retard-
ed Children v. Commonwealth of Penn-
sylvania, 334 F.Supp. 1257, 1258 (E.D.
Pa.1971) (three judge court); sec gen-
erally Residential Programming for Men-
tally Retorded Persons (collection of
pamphlels published by the Nationa] As-
sociation for Retarded Childgren) (1972:.
Cambridge’s own Policy and Procedural
Manual reflects this belief. At 1-2
{August 19723,

As skilled and dedicated professionals,
Cambridge officials are copnizant of this
and are planning to improve upon their
present efforts in a more sophisticated
fashion under the institution’s newly im-
plemented reorgarnization plan. See n. 2,
supra. This, of course, will be taken into
consideration in framing the relief in
this case.

Both Wyatt and Burnkam have been
appealed to the Fifth Circuit. Wryatt v,
Aderholt, No. 72-2634 (Aug. 1, 1972);
Burnham v. Department of Public Health
of State of Georgia, No. T2-3110 (Oct.
5, 1972). The cases have been consol-
idated and were argued and submitted on
December 6, 1972. The Fifth Cireuit
has not yet decided the issues presented
in those cases.

Regardless of their ultimate disposi-
tions by the Fifth Circuit, the Court be-
lieves that Wyatf, rather than Buranham,
should be followed here, Wyaif does not
clearly elaborate upon the analysis em-
ployed in proclaiming the constitutional
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right to treatment. See New York State
Associgtion for Retarded Children, Inc.
v. Rockefeller, supre, 761; Comment,
Wyatt v. Stickney and the Right of Civ-
illy Committed Mental Patients to Ade-
quate Treatment, supra, 1287, RBut its
underlyving premises are well established
and convincing. There essentially are
two rationales supporting the right to
treatment,

One theory is that commitment pur-
suant to civil statutes penerally lacks the
procedural eafeguards afforded those
charged with crimina]l offenses. The
constitutional justification for this
abridgement of procedural rights is that
the purpose of commitment is treatment.
Rouse v. Cameron, supre, 373 F.24 at

453; Inmates of Boys' Training School

v. Affleck, supra, 1368; Wyatt v. Stick-
ney, supra, 325 F.Supp. at 784, Cf. Mc-
Keiver v. Pennsylvania, 403 U.5. 528,
552, 91 8.Ct, 1878, 29 L.Ed.2d 647 {1971}
{White, J., concurringl; Kneeht v. Gill-
man. 488 F.2d 1136, 1138 8th Cir.
1973). Although plaintiffs have sug-
gested that procedural safeguards arve
wanting under the Minnesota Hospital-
jzation and Commitment Act, Plaintiffs’
Post-Trial Memorandum, at 4, n. 3, the
question has not been put at issue here,
Without having been litigated, this quid
pro guo rationale, see New York Associ-
ation for Retarded Children, Inc. v.
Rockefeller, supra, 761; is inapplicable
to the instant case.

But the second major rationale does
strike & responsive chord in this case.
Simply put, it is that because plaintiffs
have not been guilty of anv eriminal of-
fenses against society, treatment is the
only constitutionally permiesible purpose
of their confinement, regardless of pro-
cedural protections under the governing
civil commitment statute. Wratt .
Btickney, supre, 325 F.Supp. at 784,

This argument reste upon the Eighth
and Fourieenth Amendments, relving
principally upon the Supreme Court's
decision in Robinson v. California, 370
U.8. 660, 82 8.Ct. 1417, & L.Ed.2d 758
{1962:. Robinson held that the eruel and
unusual punishment clause prohibits con-
viction for a crimingl offense and con-

eomitant criminal incarceration solely for
the “atatus” of being = narcotics addict.
270 V.8, at 665-667, 82 S.Ct. 1417. Cf.
United States ex rel. Schuster v, Herold,
410 F.2d 1071, 1088 (2d Cir. 1969), cert.
denied, 396 U.S. B47, 90 5.Ct. 81, 24 L.Ed.
2d 96 {1969): buf ¢f. Smith v. Follette,
445 F.2¢ 955, 961 (24 Cir. 1971) (pris-
oner has no constitutional right to treat-
ment for narcotics addiction).

Contending that Robinson hinged upon
“status” as constituting & criminal of-
fense, defendants maintain that it is ir-
relevant to the instant case where no
eriminal sanctions are involved in com-
mitment or hospitalization of mentally
retarded persons. But Robinson cannot
be read so narrowly.

Although the Court in Robinson fo-
cused upon “status” as a eriminel of-
fense, 870 U.8. 660, 676, 82 S.Ct, 1417,
8 L.Ed.2d 758 (Douglas, J., concurring),.
its doctrine applies to various kinds of
noncriminal incarceration based on mere
“gtatus.” Rouse v. Cameron, supra, 373
F2d at 453, n. 12; Inmates of Boys
Training School v, Affleck, supra, 1371-
1372: United States v. Walker, supra,
708: United States v. Jackson, supra, 6;
Nason v. Superintendent, Bridgewater
State Hospital, supra, 253 Mass. at 611-
612, 233 N.E.2d at 912-913. The plain-
tiffs in the instant action are nof erimi-
nals; they are victims of uncontroliable
“status.”

If they are subject to “defention for
mere jllness—without a curative pro-
gram,” Martarella v. Kelley, supra, 349
F.Supp. at 599, plaintiffs wil] be within
the ambit of the Robinson proscription.
While Robinson turned on the Eighth
Amendment, in the context of civil com-
mitment in the instant case it is the due
process clause that would eompel that
minimally adeguate treatment be afford-
ed the plaintiffs. See Rouse v. Cam-
eron, supro, 378 F.2d at 453; Wyatt
v. Stickney, 825 F.Supp. 781, 784; 844
g‘.Supp. 387, 390.

" Although the Supreme Court has nev-
er explicitly recognized this principle, but
see Martarella v. Kellev, supra, 349 F,
Supp, at 599, its decisions subsequent to
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Robinson support the ressoning of Wyatt
and cases that have subscribed to its
views. As the Court said in Jackson v.
Indiana, 406 U.8. 715, 738, 82 5.Ct. 1845,
1858, 32 L.Ed.2d 435 (1972), the due
process clause, at the very least, “re-
guires that the nature and duration of
commitment bear some reasonable rela-
tion to the purpose for which the indi-
vidual is committed.” &See also MeNeil
v. Director, Patuxent Institution, 407 U,
8. 245, 250, 92 S.Ct. 2083, 32 LEd.2d
719 (19721; Inmates of Suffolk Jail v.
Eisenstadt, 860 F.Suppn. 676, 686 (D.
Mass.1973); Hamilten v. Love, 328 F.
Supp. 1182, 1191 (E.D.Ark.1971)}.

Jackson and MeNeil dealt primarily
with procedural matters® But they have
pbeen interpreted to have substantive im-
port. Davy v. Sullivan. supra, 1320-
1330; Martarelia v. Kelley, supra, 349 F.
Supp. at 601-602; Inmates of Boys'
Training School v. Affleck, supra, 1371~
1372, Robinson and progeny establish
that treatment is the only constitutional
1y permissible purpose for civil confine-
ment, Wyatt v, Sticknev, swpra, 325 F.
Supp. at 784. 1t follows therefore, that
under Jechson and McNeil, the plaintiffs
have a right to receive such treatment.
Without it, being hospitalized for mental
retardation would be eguivalent to place-
ment in “a penitentiary where one could
be held indefinitely for no convicted of-
ferse™ Rapsdale v. Overholser, 108

6. Jarckson involved a challenge to the Indians
procedure for pretrial commirment of incomn-
peiont  eriminal defeislants wnder Tl Ann,
Star, & =150 a0, Tle Supreme Court held,
infer glia, that tle indefinite commitment of
gt eriminal defendant gololy on account of
lack of capavity to stand trial violates doe
process. It roled that a defendant cannol
be held more than a reaxonable time heces-
sary to determine wlether there is a sub-
stantial probalbility that he will attain con-
petency in the forexeesble futore. If it is
determined that le will not. the Rrate must
instirare ¢ivil commitent procecdings or re-
Jease the defendant. 440G U8, 710 T31-730,
92 RO 1%40, 832 LEA21 433, Tihe case
was reversed and remanded for determina-
tion of the criminal rharges gpainst the peti-
tioner.  Flhid. T35-741, 92 R.(t. K45,

* In MeXeil, after expiration of the petitioner's
five year criminal arsault sentepce he was
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U.S.App.D.C. 308, 281 F.2d 943, 950
(1960). :

In light of these decisions by the Su-
preme Court and the lower Federal and
State eourts, it can no longer validly be
said that the instant action goes up to
and bevond the “forefront of the law.”
Burnham v. Department of Public Health
of the State of Georgia, supra, 13838.
Campare Martarella v. Keller. supre, 349
F.Supp. at 599, There is, in short, a
growing bedy of Jaw recognizing a con-
stitutional right to treatment for per-
sons confined in various settings under
State authority without having been
found culpable of criminal conduct. For
the aforementioned reasons, the Court
concurs in this view.

The evidence in this case has indicated
that Cambridge has made substantial
progress over the last decade or more in
medical treatment, training, living con-
ditions, record keeping, and personal lib-
erties granted to its residemts. From
an institution geared primarily to mere
sustenance, it has atlempted, and in
Bome resgpects succeeded, in improving
and enriching the lives of its residents.

In s0 doing its officials and the de-
fendants herein have acted in good faith.
They have, however, found themselves
constrained within the limitations im-
posed upon them by the State legislature
with regard to funding and other re-
sgources.” )

kept in continual confinement, hy ex parte
order, for an examination to determine
whether he should be committed for am in-
definite period pursuont to the Mnrvland
Defective Delinquency Law, Md.Anu.Code,
Art, 31B (1971}, On lis wmotion for post-
eonviction relief, the Sopreme Court relied
heavily on Jackson in holling that the nhb-
gence of procedural sefegpunrls commensurate
with loug term convnitment vivlated the due
provess clause. He was, therefore, ordored
releaxed. 407 U8, 245, 232, 82 /.1, 2083,
22 L.Ed.24 719,

7. Tustrations of Cambridge’s uofuelfilleg fi-
pencig] desires are found in comparing its
varipus biennial requests with actuatl legis-
Jative appropriations, For the 1886-1971
biennium, Cambridge sought ¥273.524 for
special equipment; it received $2,005. Feor
the following biennium, it requested $158,709
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But good faith is not at iesue here.
“[R]ether the issue is of the protection
of the constitulional rights” of the resi-
dents. Inmates of Beys' Training School
v. Affleck, supra, 1374 e#ee also Rozecki
v. Gaughan, 459 F.24 6 8 (1st Cir.
1972). It does not suffice, therefore, to
show that conditions have been upgraded
at Cambridge, that the situation will con-
tinve Lo improve in the future, end that
even more achievements would be forth-
coming were it not for the restrictions
imposed by the legislature. It is the
Court’s duty, under the Constitution, to
assure that every resideni of Cambridge
receives gt least minimally adequate
care and treatment consonant with the
full and true meaning of the due process
clause. :

The Court is mindful of the practical
limits of its abilities to resolve what is

for equipment; i1 received 6012 For the
current 1973-1973% bienninm, it sought $10G.-
287 for special eguipment: it received
$42,000,

- Appropriations decisions by the legixlatore
also are at the ront of the reduction am
apparent shortage of s1aff perconne) at Cam-
brildge. Tie 1871 session of the Jegisiatnre
eliminated gbout 5750 positions in the ten
State Jospitals. A freeze imposed on biring
State employees in October 19572 further ex-
acerbated the sitwation. althongh it liax heen
modified v permit replacement of some per-
goonel upon approva]l by an adminisirative
boarl, Compere Wyatt v, Stickner, swpro,
325 F.RBupn gt TR,

As n resolt of these developments, Cam.
brislge, which had requestzd 93 additioual
staff positions for the 1971-1973 period. lost
r totel of 148 emplovees (contlined with
Lake Qwasso). Sivre min-1971. the instinu-
tion lias had 8 idecres<e of more tlan 170
wcteff members, mainly direct care employees
wirose fonctions ere to provide personsl care,
treatment, and 1raining to residents oo &
daily basis, Duoring this same time periol,
the npopulation of the institution declined by
abont 200 residents. Bee mo 2, swpro.
Cambrilge currently has nearly GO0 Frate-
funded employees, LUnril 1971, the Jegislatore
pet the staffing complements for Cambridge
ond the pther State hospitals, directly. Now,
bowever, the Department of Public Wellare
s&te the complements, subject to legislative.
prescribed ceilings.

For the cortent bienninvm, Cambridge re-
goested 287 additionsl positions. The De-
partment trimmed this request to 45,

essentielly a question of conflicting legis-
lative priorities, See New York State
Agsociation for Retarded Children, Inc.
v. Rockefeller, supra, 764-765. This, in
turn, is traceable to eompeting political
demands among the score of iInterest
groups contending for the limited re-
sotirces Available from the fise. See
Friendly, “The Law of the Circuit”
And All That, 46 5t. John’s L.Rev, 406,
410 {1972).

The State is not constitutionally obli-
geted to provide services to its citizens,
Ci. Dandridge v. Williams, 397 1.8. 471,
90 S.Ct. 3153, 25 LEQ24 491 (1970},
Nor may a Court “second-guess state of-
ficials charged with the difficult re-
sponsibility of allocating limited . . .
amoeng the myriad of potential recipi-
ents.”™ Jhid., 487, 90 5.Ct. 1163,

Cambridge does get much needed mnd appar-
ently valualde lelp from volunteers, mainly
higlt sehool ape children, During the firet
half of 1673. some 30 volunteers contribured
mote than J4.000 liours of work at the insti-
totion.  Additionally. more than T edult par-
ticipants in a Srate-Federally financed Fos-
ter Graniparent ’rogram yprovide up.to four
hours of duily intimsic care for pexidents at
Cambridge., Further nersenmel resporces
come from the 33 cervified teachers (and 32
afdex) who instroet kome 264 chiliren under
21 years of apge at Cambridge in the public
stlionl pregram  operated umler the 1972
Trainalle Mentally Hetanled Act. MEA.
F§ 22003 sukad, 4, 12007,

Testimony v the Director of Administrative
Management of the Bureau of Residential
Nervives of the Welfare ) lepartment imlicatsd
that in fiscal venr 1971-187L, the ten State
haspitaly generated a surplos in excess af
$FOO000 end in excexs of $1.8 millon ju
fiscal vear 1972-1873. Al of tliese funis
were returngd to the Stare treasury. The
Commisxioner of PPablic Welfare could have,
but did not, approach the ¢tovernor's Legix-
Iative Advisory Committee in each of these
yeers to request these funds, or & portion
of them, for additione] liring purposes. No
sach surpdus will be available for fiscal year
1073-1951. It is anticipated that whatever
surplus §s generated durimg thiz period will
help fund the 300 pew staff positions pro-
vided by the legislature for the State hos-
nitals.
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But Federal courts have on occasion
forced additional expenditures on State
agencies to remedy constitutional viola-
tions. See, e g. Swann v. Charlotte-
Mecklenburg Board of Education, 402
U.8. 1, 81 S.Ct. 1267, 28 LEd.2d 554
(1971); Holt v. Barver, 442 F.2d 304,
B0O6-307 (8th Cir. 1971). The guiding
principle of this delicate intersection of
federslism is that “[iInadeguale resoure-
es5 can never be an adequate justification
for the state’s depriving any person of
his constitutional rights.” Inmates of
Suffolk County Jaj) v. Eisenstadt, su-
pra, 687. See alsoc Rozecki v. Gaughan,
supro, 8; Jackson v, Bishop, 404 F.2d

71, 580 (Bth Cir. 19601; Martarella v,
Kelley, supra, 358 F.Bupp. at 481 ; Wyatt
v. Stickney, supro, 344 F.Supp. at 877;
Brenneman v. Madigan, 343 F.Supp. 128,
189 (K.D.Cal.1972); Hamilton v. Love,
supre, 1194,

In holding that plaintiffs possess a
right under the due process clause to re-
ceive adequate treatment, the Court is
not undertaking to “create substantive
constitutional rights,” as was proscribed
in San Antonio Independent School Dis-
trict v. Rodriguez, 411 T.8 1, 33, 93
S8.Ct. 1278, 36 L.Ed.2d 16 (19%3). Ser
elso Lindsev v, Normet, 405 TU.8. 56,
74, 92 8.Ct. 862, 31 LEd.2d 36 {1972).
Defendants advance these cases for the
proposition that questions involving the
guality and quantity of services to be
provided by the State to its citizens are
essentially State concerns, not governed
by the Constitution. Dealing essentially
with the equal protection clause, those
cases are inapplicable here,

The absence of any explicit or implicit
textual right to treatment in the Consti-
tution is not determinative. Compare
San Antonic Independent School Dis-
trict v, Rodriguez, supra, 411 U.S, at 33~
34, 93 S.Ct. 1278. The contention in
this case is that the right is embodied
within the concept of due process.

The only meaningful way that the is-
sue may be approached is by inguiring
“whether the nature of the interest is
one within the contemplation of the ‘lib-
erty or property’ language of the Four-

teenth Amendment.” Morrissey v. Brew-
er, 408 U.S. 471, 481, 92 S.Ct. 2593,
2600, 33 L.Ed.2d 484 (1972). See also
Fuentes v. Shevin, 407 U.S. 67, 92 S.CtL.
1583, 32 LEd.2d 556 (1972). Because
of the huge deprivation of personal free-
dom attendant involuntary eivil commit-
ment, Homphrey v. Cady, sipre, 405 U.S,
at 509, 92 S5.Ct. 1048, plaintiffs clear-
Iy are suffering & “*grievous loss” of lib-
erty. Joint Anti-Fascist Refugee Com-
mittee v. McGrath, 341 U.5. 123, 168, 71
8.Ct. 624, 95 L.Ed. 817 (1951) (Frank-
furter, J., concurring), quoted in Gold-
berg v. Kelly, 397 U.S. 254, 263, 90
B.Ct. 1011, 25 L.Ed.2d 287 (1870).

Just as a myriad of other “rights”
have been found to have evolved under
the due process clanse without expressiv
being proclaimed in the text of the
Constitution, e. g., Boddie v. Connecticut,
401 U5, 371, 81 S.Ct. 780, 28 LE4.24
118 (1971}, Sniadach v. Family Finance
Corp., 395 U.B. 837, 89 8.Ct. 1820, 23
L.Ed.2d 349 (1989), =0, too, must it em-
body the principle being asserted here by
plaintiffs. MHaving determined that
“some process is due,” the Court may
hereafter use the flexibility of the con-
cept of due process in determining the
scope of plaintiffs’ rights. Morrissey v.
Brewer, supre, 408 U.8. at 481, 92 5.Ct.
2593. ’

It is not disputed that the State could
close its institutions for the mentally
retarded without offending the Constitu-
tion. San Antonie Independent School
District v. Rodriguez, supra; Palmer v.
Thompson, 403 U.8. 217, 81 8.Ct. 1940,
20 L Ed.2d 4238 (19%1). But the State
cannot be permitted to affirmatively con-
fine or institutionslize these persons on
the basis of noncriminal status without
providing them with adequate treatment.

In sum, the Court ie merely holding
that due process requires that eivil com-
mitment for reasons of mental retarda-
tion be accompanied by minimally ade-
quate treatment designed to give each
committed person “a realistic opportu-
nity to be cured or to improve his or her
mental condition.” Wryatt v. Stickney,
supra, 325 F.Supp. at 784.
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The specific components of this right,
whether this right has in fact been vio-
lated at Cambridge and, if sc, how ii can
be remedied remain to be resolved by
subsequent findings, conclusions, and
orders of this Court.

I1. Statutory Right to Trestment.

[3) The Minnesota Hospitalization
and Commitment Act, under which the
plaintiffs and members of the class they
seek to represent are inveluntarily com-
mitted, defines 2 mentally deficient per-
son &5 one who, although not mentally
ill, “require(s] treaiment or supervision
for his own or the public welfare” M.
S.A. § 253A.02 subd. 5. A person found
to be mentally deficient, upon commit-
ment, comes under the care and custody
of the Commissioner of Public Welfare.
M.8.A. § 253A.07 subd. 17(b). As guar-
dian of the commiited person, the Com-
missioner may thereafter place the per-
son in “an appropriate home, hospilal,
or institution, or exercise general super-
vision over him anywhere in the state
outside of any institution™ through a
county welfare board or other appropri-
ate agency authorized by the Commis-
sioner. M.S.A. § 253A.07 subd. 18

Plaintiffs contend that these provi-
gions create a statutery right to treat-
ment upon being involuntarily eommit-
ted. Defendants argue that these pro-
visions, particularly the one defining
mentally deficient persons, permit in-
stitutionalization for the self-protection
of the commitied person or for the public
safety, without necessarily reguiring
treatment.

Although custodial safekeeping for the
protection of the retarded persons eor

8. Followiug euactment of the licensing stat-
ute, 8 25 person advisory bowrd was or-
ganized to deaft guielines to be uxed by
the Commirxioner in sanctioning private and
public facilities for the inentaliy retarded.

Sivce Rule 84 went into effect in November .

1972, 115 facilities have heen granted licenses
woder §ts provisions., Al six residential units
at Cambridge State Fospital. execluding the
infirmary, have been granted provisional li-
censes, copditioned npon rectifring cerigin
deficiencies.

society at large may be e purpose for
which the Act legitimately authorizes
commitment, see Humphrey v. Cady, su-
pra, 405 U.S, at 509, 92 8.Ct. 1048, the
Act as 8 whele appears to contemplate
that adequate treament be provided up-
on commitment. “Hospital,” one of the
alternative places for disposition of com-
mitted peraons provided to the Commis-
sioner under § 2534 .07 subd. 18, is de-
fined in the Act as a facility “equipped
te provide care and treatment” for its
residents. M.S.A. § 253A.02 subd, 8.
Therefore, at the very Jeast, if the Com-
missioner chooses to hospitalize a person
committed to her care and custody under
the Act, that person bas a statutory right
to receive adequate treatment.

A 1973 amendment to the Act further
demonstrates the legislative intention to
provide treatment for the mentally de-
ficient, extending it to all persons com-
ing within the ambit of the Aect. In
pertinent part, it provides zs follows:

“Every person hospitelized or other-
wise receiving services under this sec-
tion shall be entitled to receive proper
care and treatment, best adapted, ac-
cording to contemporary professional
standards, to rendering further cus-
tody, institutionalization or other serv-
ices unnecessary,” Minn.Stats, ch.
552, Bess.Laws, 1973 (emphasis sup-
plied}

This legislative mandate also is re-
flected in Rule 34, adopted by the De-
partment of Public Welfare following the
amendment in 1871 of M.5.A. § 252.28
to impose upon the Commissioner licens-
ing duties for facilities serving the men-
tally retarded® In spelling out the

Some of the corrections required by March
1954 directly concern care and treatment of
residents. Thexe invlude development of im-
proved individual program plans. development
of full time structured programs, and pro-
vision of facilities in which residents may
keep perzonal belongings.

Various physical plent modifications also are
required by July 1, 1978, These include
atrurturing of & eottage wvnit system. i. e,
xmeli groups of one to gix residents in each
physically identifiable ppit structars, with a
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guidelines for the granting of such li-
censes, Hule 34 pets forth various ele-
ments of treatment that must be provid-
¢d by these facilities. Se¢e Department
of Public Welfare Rule 34-—Standard
For The Operation Of Residential Fa-
cilities And Services For Persons Who
Are Mentally Retarded, at 19-21.

In sum, the Minnesota legislature has
prescribed that all mentally deficient
persons committed to the care and cus-
tody of the Commissioner of Public Wel-
fare zre to receive adeguate carve and
treatment. This statutory right to treat-
ment exists apart from the constitution-
al rights being asserted here.

111, Least Restrictive Alternotives.

[4] Hospitalization only as a last re-
sort is the essence of plaintiffs’ claim to
g right of least restrictive alternatives
under the due process clause. They con-
tend that defendants are obligated to
gseck out and develop community based
facilities for the placement of involun-
tarily committed retarded persons. Al-
though the Supreme Court has previous-
Iy rejected this theory as not constitut-
ing a substantial Federal guestion, State
v. Sanchez, 396 T.8. 276, 90 S.Ct. 588,
24 L.Ed. 469 (197G), dismissing for
want of substantial federal question BO
N.M., 438, 457 P.2d 370 (1968); this
does not necessarily preclude its asser-
tion here.

The Supreme Court has on occasion
dismissed a case on this ground only to
deal with the same issue in subsequent
appeals, Compare Walz v. Tax Com-
mission of the City of New York, 887

maximun of fonr persons yer slesping room.
Tiie former Ntate director of mental retarda.
tion Yeensing linx estimated that it will vost
about $75.000 10 bring the physical plant
up to the Ruole 34 reguirements, plus an-
other $7000 Bt the Lake Owasso amnex.
Pilointifis conrede 1hat Role 84 provides pide-
quate standards of care and treatment. But
they guestion whether its provisions can and
will be eatisfied at Cembridge. Tlhey alwo
poivt out that e Role does not contain
any standerds regearding staffing of facili-
ties. Minimum staffing Jevels were included
in proposed amendments to Rule 34, issued

U.B. 664, 90 S8.Ct, 1409, 25 L.Ed.2d 697
(1970), with General Finance Corpors-
tion v. Archetto, 88 R.1. 892, 176 A.2d
78, T6-79 (1961), appeal dismissed for
want of substantial Federal question, $69
U.B. 423, 82 S.Ct. B79, § LE42d 6
(1962} ; compare McGowan v. Maryland,
866 1.8, 420, 425428, 81 8.Ct. 1101, 6
L.Ed.2d 393-(1961), with Commonwealth
v. Grochowiak, 184 Pa.Super. 522, 527-
528, 136 A.2d 145, 148 (1957), appea)l dis-
missed for want of substantial Federal
question, 358 U.S. 47, 79 S.Ct. 40, 3 L.
Ed.2d 44 (1958), and State v. Towery,
239 N.C, 274, 277-278, 79 S.E.24 513, 516
(1954), appeal dismissed for want of
substantial Federal guestion, 347 U.S.
825, 74 8.Ct. 532, 98 L.Ed. 1079 (1954,
See also Two Guys from Harrison-Allen-
town, Inc. v. McGinley, 179 F.Supp. 944,
951-852 (E.D.Pa.1859), aff’d 366 U.S.
682, 81 S5.Ct. 1135, € LEd.2d 551 (1961)
tapparently viewing Supreme Court's
prior dismissal for want of substantial
Federal question as highly persuasive but
not dispositive).

Moreover, “doctrinal developments” in
the last five yvears since the dismissal in
Sencher diminish the potency of the Su-
preme Court's disposition in that case.
See Ahern v. Murphy, 457 F.2d 363, 365
(7th Cir. 1972); Heaney v. Allen, 425
F.2d 869, 871 (2d Cir. 1970): Port Au-
thority Bondholders Protective Commit-
tee v, Port of New York Authority, 387
F.2d 259, 263, n. 3 (2d Cir. 19587). The
ramifications of Rouse and progeny were
only beginning to make themselves felt
at the time that Sanckez was dismissed.
More recent cases such as Wyatf create

last yegr by the Commissioner. but they have
subsequently been witldlrawn.

Although closure of the Cambridge facility
due t¢ boneowmpdiance witl Huole % iz 8
possibility, thix does not appear fo be &
realistic option facing the Niate, Nee Em-
ployees of Deparrment of Public Ilealth and
Welfare v. Depdrtment of Poblic Jealth £nd
Welfare, 452 F.2q 820, 827 (8th Cir. 19711,
aff'd 411 T8 279, 93 &1, 1614, 8% LE4
20 251 (1873), Alterations of the current
provisions or extevsious of time in which o
comply witl these requirements appear more
likely.
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& new tint through which the rights of

* the mentally retarded may be viewed.

Although some of today’s doctrinal po-
sitions antedated Sanchez, e. p., Birn-
baum, The Right to Treatment, supra,
the law concerning the rights of the in-
voluntarily commitied and State-institu-
tionelized persons has come a long way
in the past four years. For these rea-
gons, the dismissal in Sanchez cannot be
regarded as compelling denial of the
elaim to lezst restrictive alternatives to
hospitalization asserted in this action.

The root of plaintiffs' argument is
that mentally defective persons who have
not committed any criminal acts “cannot
be totally deprived of their liberty if
there are less drastic means™ for achiev-
ing the same basic goals of protecting
and treating them. Lessard v. Schmidt,
349 F.Supp. 1078, 1096 (E.D.Wis.1972)
{three judge court), vacated and remand-
ed on other grounds, 414 U.8. 478, 94 8.
Ct. 712, 38 L.Ed2d 661 (1974). The
courts that have adopted this rationale
generally have followed the same rea-
soning as in right to treatment cases.

In Lake v. Cameron, 124 US App.D.C.
264, 364 F.2d 657 (1966), the Court
found & statutory right to least restric-
tive alternatives regarding dispositions
of peraons considered to be mentally il
The case was remanded fo allow the Dis-
trict Court to inquire, under the 1964
Hospitalization of the Mentally Il Act
(Supp. V. 1966), into “other alternative
courses of treatment” besides invelun-
tary hospitalization. 364 F.2d at 661.

In Covington v. Harris, supra, the
Court found a right to least restrictive
alternatives as to dispositions internally
within 2 mental hospital, again basing
its holding on statutory grounds. But
Covington clearly had constitutional
overtones, suggesting that the absence of
such statutory right could amount to dep-
rivation of due process. 419 F.2d 617,
€23. Subsequent cases have applied the
doctrine to a variety of dispositions and
conditions within nonpenal public insti-
tutions, See, e. g., Inmates of Suffolk
County Jail v. Eisenstadt, suprg, 6B6

{pretrial detainees); Inmates of Boys’
Training School v, Affleck, supra, 1369
(juvenile offerndersy; Brennermnan v, Mad-
igan, supra, 188 (pretrial detainees);
Hamiiton v. Love, supre, 1192 (pretrial
detainees). See also Dixon v, Attorney
General of Commonwealth of Pennsyl-
vania, 325 F.Supp. 966, 973-974 (M.D.
Pa.1971) (three judgze court).

These cases demonstrate the wide-
apread aceeptance by the courts of a con-
stitutional duty on the part of State of-
firinis to explore and provide the least
stringent practicable alternatives to con-
finement of noncriminals. As applied to
involuntary eivil commitment these op-
tions from placement of the committed
persen in the custody of a {riend or rela-
tive to disposition within a private facili-
tv. Lessard v. Schmidt, supra, 1096;
Wratt v. 8tickney, supra, 344 F.Supp.
at 3R6.

The Minnescta Hospitalization and
Commitmenl Act provides for certain
dispositions as alternatives to involun-
tary hospitalization. M.5.A. § 253A.07
subd. 18. The due process clause does
no more than require that State officials
charged with obligations for the care and
custody of eivilly committed persons
make good faith atiempts to place soch
persons in settings that will be suitable
and appropriate to their mental and
physical conditions while least restric-
tive of their liberties. Covington v. Har-
ris, supra, 419 F.24 at 623; Lessard v.
Schmidt, supra, 1096; Wyatt v. Stick-
ney, stipra, 344 F.Supp. at 386.

IV. Other Clatms.

Plaintif{s’ other tlaims under {he due
process clause and the cruel and unususl
punishment clause of the Eighth Amend-
ment may best be viewed in concert with
the Court's findings of facts. Close
scrutiny of those issues and their appli-
cations to the instant case, therefore, will
be deferred pending the Court’s findings
and canclusions of law. ’

[5] “For present purposes, it suffices
{o observe that plaintiffs have a right,
whether grounded on due process or the
Eighth Amendment, or both, to & hu-
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mane and safe living environment while
confined under State authority. WNew
York State Association for Retarded
Children, Ine. v. Rockefeller, supra, 764:
Gates v. Collier, 349 F.Supp. 881, 894
(N.DMiss.1972); Holt v. Sarver, 309
F.Supp. 362, 884 (E D.Ark.1970), aff'd
442 F.2d 304 (8th Cir. 1971). Included
in this right are protection from assaulfs
or other harms from fellow residents,
reasonable access to exercise and out-
door activities, and basic hygienic needs.
New York State Association for Retard-
ed Children, Inc. v, Rockefeller, supra,
764-765.

[6] Several epecific practices and
conditions currently existing at Cam-
bridge also draw into guestion the plain-
tiffs’ rights under the Eighth Amend-
ment. In particular, there has been evi-
dence of widespread practices of seclud-
ing residents in barren “isolation” rooms
without being strictly supervised or mon-
itored. Two cases have considered seclu-
sion for the mentally retarded to be fo-
tally impermissible in &ny form. New
York BState Association for Retarded
Children, Inc. v. Rockefeller, supra, 768,
Wyatt v, Stickney, supra, 344 F.Supp. at
400. This is the position taken hy the
Accreditaiion Council for Facilities for
the Mentaliv Retarded, composed of sev-
eral professional erganizations that com-
prise the Joint Commission on Accredita-
tion of Hospitals. Standards for Resi-
dential Facilities for the Mentally Re-
tzrded, § 2.1.8.5, at 21 (19713,

In other contexts courts &lso have
condemned seclusion practiced in a form
comparable to that existing at Cam-
bridge, and they have strictly limited the
circumstances and conditions under
which it may be employed. Morales v.
Turman, supra, 177 (juvenile offenders) ;
Nelson v. Heyne, 355 F.Supp. 451, 455-
456 (N.D.Ind.1972) (juvenile offenders),
aff'd 491 F.2d 352 (Tth Cir. 1974);
Gates v. Collier, supra, 900 (priscns);
Collins v. Schoonfield, 844 F.Bupp. 257,
269 (D.Mda.1972) (prisons); Lollis w.
New York State Department of Secial
Services, 822 F.Supp. 473, 483 (8.D.
N.Y.1970), modified 328 F.Bupp. 1115,

1119 (8.D.N.Y.1971) (juvenile offend-
ers); Jordan v. Fitzharris, 257 F.Supp.
674, 683-884 (N.D.Cal.1966) (prisons).

Utitization of various forms of physi-
cal restraints also wmay be viclative of
plaintifis’ Fourteenth and Eighth
Amendment rights when employed to
control behavior without first attempt-
ing less restrictive measures, Wheeler v.
Gless, 473 F.2d 988, 987 (7th Cir. 1973);
Inmates of Boys" Training School v. Af-
fleck, supra, 1369; Wyatt v. Stickney,
supra, 344 F.Supp. gt 401, This view
also comports with the position of the
Accreditation Council. See S$tandards
for Residential Facilities for the Mental-
Iv Retarded, supra, § 2.1.8.6, 8t 21, The
evidence has revealed that a wvariety
of such devices are employed at Cam-
bridge, oslensibly for the self-protection
of residents and also attributable to
shortages in staff to attend to residents
who are otherwise likely to cause harm
to themselves or others.

Excessive use of tranquilizing medica-
tion as a means of controlling behavior,
not mainly as a part of therapy, may
likewise infringe on plaintiffs' rights un-
der the Fourteenth Amendment and the
Eighth Amendment. XNelson v, Heyne,
supra, 455: Wryatt v, Stickney, supra,
344 T.Bupp. at 400. The evidence also
indicates that this situstion apparentlv
prevails at Cambridge, primarily for the
same two reasons as predicate the use of
physical restraints: pelf-protection of
residents and insufficient staffing.

[7,8] Apart from these questionable
practices and procedures, the overall eon-
ditions of plaintiffs' confinement may
amount to a viglation of the crue! and
unusual punishment elanse. Not re-
stricted solely to particular kinds of pun.

ishment inflicted, the Eighth Amend-
ment

“glso applies to mere confinement to
an institetion which is ‘characterized
by ronditions and practices so bad as
to be shockihg to the conscience of
reasonably civilized people.’” Marta-
rella v. Kelley, supra, 848 F.Supp. at
597, quoting Holt v. Sarver, supra,
308 F.Supp. at 373,

-—
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Az with the right to treatment and the
- right to Jeast restrictive alternatives, de-
termination of whether particular prac-
tices and conditions at Cambridge in fact
violates these rights must await further
determination by this Court. Having
set forth its views on the pertinent law
governing this case, the Court will con-
sult with counsel for both sides within
20 days of the entry of this decision, At
that time, further views may be offered
as to the Court’s findings of fact and
conclusions of law and what relief, if
any, may be accorded.

NAACPF, Plaintiff,

Phillip Paradise, Jr., Individually =nd on
behalf of the class similarly situated,
Intervening Plaintiff,

United States of America, Plaintiff
and Amicus Coriae,

VYo
E. C. DOTHARD, as IMrector of the Ala-
bama Department of Public Safefy, his
agents, assigns, and successors in of-

Tice; et al.,, Defendants.

Civ. A, No. 3561-N.

United States District Court,
M. D. Alabama, N. D.

Jan. 5, 1974,

Action on claim of racial diserimi-
nation in hiring of state police person-
ne]l. On mandate from the Court of Ap-
peals to reconsider its prior decree, 340
F.Supp. 703, finding a pattern of dis-
crimination in hiring and ordering re-
medial action, the District Court, John-
son, Chief Judge, held that while sub-
stantial progress had been made by the
Alabama Department of Public Safety
in hiring black troopers and clerical em-

* b, EWred C. Dothard, saccessor jn office to
the defendant Allen, haes pursuant to FHule
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ployees, its prior order requiring that 50
percent of all new employees hired be
blacks unti! such time as the jobs were
filled by blacks to m level of approxi-
mately 25 percent would be continued in
effect.

Decree continued in effect and
record supplemented.

Civil Rights &=4¢

Although substantial progress in
minority hiring had been accomplished
gince entry of court's prior decree re-
quiring Alebama Department of Public
Safety to fill one-half of future vacan-
cies in trooper and support positions
with qualified blacks until such time as
jobs were filled by blacks to level of sp-
proximately 25 percent, decree would be
continued in effect until 25 percent level
was attained.

————

Morris Dees, Jr., Joseph J. Levin, Jr,,
and Charles F. Abernathy, Montgomery,
Ala,, for plaintiff and intervening plain-
tiff.

Ira DeMent, U. 8. Atty., and Kenneth
E. Vines, Asst, U. 8. Atty., M. D. Ala,
Montgomery, Ala., and Douglas Huron,
Civil Rights Div.; Dept. of Justice,
Washington, D. C, for the United
States.

William J. Baxley, Atty. Gen., and E,
Ray Acton and Gordon Madison, Asst.

Attys., Gen., Montgomery, Ala., for de-
fendants.

ORDER

JOHNEON, Chief Judge.

This action was originally brought by
the National Association for the Ad-
vancement of Colored People on behalf
of its members and all similarly situated
Negroes in the State of Alabama. The
complaint alleged that defendant Allen,
as Director of the Alabama Department
of Public Safety,! and defendant ¥razer,

25(d}, Federa) Rules of Civil Procedure,
been substituted ac a defendant.



